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Notice was provided and on January 4, 2006, a forma
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hearing is set forth in Sections 120.569 and 120.57(1), Florida
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STATEMENT OF THE | SSUE

Shoul d Respondent have her application to renew her child
care facility license denied by Petitioner for reasons set forth
in the Adm nistrative Conplaint brought by Petitioner?

§§ 402.308 and 402.310, Fla. Stat. (2005).

PRELI M NARY STATEMENT

On July 6, 2005, Petitioner brought an Adm nistrative
Conpl ai nt agai nst Respondent as the owner of Sunniland Nursery
and Preschool for alleged violations at the child care facility
(the facility) as set forth in Sections 402.301-402.319, Florida
Statutes (2005), and Florida Adm nistrative Code Chapter 65C-22.

In addition to the "current violations,” the Admi nistrative
Conpl ai nt detail ed what was descri bed as a "past history of
violations" at the facility.

I n correspondence received by Petitioner on July 27, 2005,
Petitioner requested an adninistrative hearing to contest
allegations in the Adm nistrative Conplaint. On August 4, 2005,
Respondent through counsel executed and served a petition
requesting a formal hearing before the D vision of
Adm ni strative Hearings (DOAH). Fla. Admn. Code R 28-106. 201.
The petition by Respondent set forth issues of material fact in

dispute in relation to the "current violations,"” while admtting
paragraphs 1, 2, and 4 found at the begi nning of the

Adm ni strative Conpl ai nt.



On Septenber 21, 2005, DOAH received a request by
Petitioner for assignnment of an Admi nistrative Law Judge to
conduct a formal proceeding and i ssue a Recommended O der.
Consistent with that request, the case was assigned to D ane
Cl eavi nger, Adm nistrative Law Judge in DOAH Case No. 05-3385.
Later the case was transferred to the undersigned.

Initially the case was set to be heard Decenber 8, 2005.
On Respondent's notion, the case was continued and heard on
January 4, 2006.

Petitioner filed a notion for judgnment on the pleadings or
in the alternative to determne material facts in dispute based
on the pl eadings. On Decenber 20, 2005, an order was entered
denyi ng that notion.

On Decenber 30, 2005, Respondent filed an emergency notion
to continue the hearing. Petitioner filed a response in
opposition to the notion. On January 3, 2006, that notion was
denied by a witten order.

Petitioner filed a notion for sanctions and for an order
for Respondent to pay witness fees. Respondent answered that
nmotion. At hearing, Respondent was ordered to pay the w tness'
fees in dispute in full. No other fornms of sanctions were
inposed. It was reiterated that the case woul d proceed to

heari ng on the schedul ed date. These rulings and that



di scussion are reflected in the hearing transcript which has
been prepared.
The present case proceeded with the know edge of the court

case, State of Florida, Departnent of Children and Famly

Services, Plaintiff, vs. Sherlane Craig, d/b/a Sunnil and

Preschool and Nursery, Defendant in the Crcuit Court of the

Second Judicial Circuit, in and for Leon County, Florida, Case
No. 2005CA3012 before Janet E. Ferris, Circuit Judge. 1In the
court case, an energency tenporary injunction order had been
entered agai nst that defendant enjoining the operation of the
facility. Judge Ferris went on in her order to state:

This injunction will be dissolved on notion

of the Plaintiff [Respondent] if the

Adm ni strative Law Judge in DOAH 05-2285

[ DOAH Case No. 05-3385] finds against

revocation of Plaintiff's [ Respondent’s]

childcare |icense.

At hearing, Petitioner presented Dannie WIIlians and Joseph

Al exander as its witnesses. Petitioner's Conposite Exhibit
nunbered 1 and Exhibits nunbered 2 and 3 were admtted.
Respondent testified and called D nah Gall on and Joseph
Al exander as her w tnesses. Respondent's Exhibits nunbered 1

t hrough 3, and Conposite Exhibits nunbered 4 and 5 were

adm tted.



The hearing transcript was filed with DOAH on January 24,
2006. The parties tinely submtted proposed reconmended orders,
whi ch have been considered in preparing the Recomended O der.

FI NDI NGS OF FACT

1. The Departnent of Children and Fam |y Services has
jurisdiction over Respondent by virtue of the provisions set
forth in Sections 402.301-402.319, Florida Statutes (2005).

2. The Respondent, Sherlane Craig, is licensed to operate
Sunni |l and Nursery and Preschool, as a child care facility in
conpliance with Chapter 402, Florida Statutes (2005), and
Fl ori da Adm ni strative Code Chapter 65GC 22.

3. Petitioner is the adm nistrative agency of the State of
Fl orida, charged wth the duty to enforce and adm nister the
provi sions of Chapter 402, Florida Statutes (2005).

4. Petitioner issued a child care facility certificate of
license to Respondent for the Sunniland Nursery and Preschoo
effective June 1, 2004, through June 1, 2005.

5. Petitioner issued Respondent a child care facility
certificate of |icense that was provisional for the period
June 1, 2005, through August 1, 2005. The provisional |icense
was sent to Respondent on June 7, 2005, and was received by
Respondent later in June 2005.

6. In addition to the license itself, the transmtta

|l etter to Respondent stat ed:



Encl osed is the provisional |icense from
the Departnment of Children and Famlies to
operate a childcare facility. A provisional
license is being issued at this tinme based
on the facility's continued non-conpliance
with the state's m ni num st andards.
Specifically the facility was cited five
times during the last |icensing year for
non- conpl i ance regardi ng the mai nt enance of
fall zone material on the playground. The
Department has of fered suggesti ons on
creating a fram ng systemto hold fall zone
material in place. As of today the
Departnment has been unable to verify
conpl i ance.

This license is valid until August 1, 2005.
An annual license will be issued when all of
t he above requirenents have been net. The
license is not transferable to another owner
or any other location. |If at sone point in
the future you discontinue operation of your
facility, we would appreciate you notifying
our childcare licensing office.

* % *
7. In advance of the decision to provide Respondent with a
provi sional |icense, Petitioner had perforned inspections of the

facility on May 2, 18, and 24, 2005. On June 8 and June 10,
2005, additional inspections were nade at the facility.

8. The May 18 and May 24, 2005 inspections reveal ed
problens with the fall zone on the playground that was the
subject of the letter inform ng Respondent that she had been
i ssued a provisional license. The May 24, 2005, investigative
report referred to as a reinspection checklist nmade nention of

the citation for the fall zone during previous inspections.



9. The June 8, 2005, inspection continued to note a
problemw th the playground area and the fact that Petitioner
had i ssued Respondent a provisional |icense for continued non-
conmpliance by the failure to maintain the proper cover or
protective surface in the fall zone area on the playground.

10. The June 10, 2005, report on the inspection did not
mention the fall zone on the playground. More inportantly,
Respondent testified without being refuted that the fall zone
area on the playground was corrected on a date beyond June 8,
2005, the nore recent inspection date noting non-conpliance for
conditions on the playground. To that end, during a visit on
June 29, 2005, Dinah Gallon and Kathy Schmtz Petitioner's
enpl oyees found the conditions of the outdoor play area wth the
addition of the sand to be satisfactory. Dinah Gallon is a
I icense counselor for Leon County, enployed by Petitioner.

11. Respondent al so presented evidence in the formof an
i nvoice fromEsposito's Nursery concerning the purchase of "2/3
cu yd of coarse sand" and for its installation. That invoice
was dated June 22, 2005.

12. On July 8, 2005, Respondent wote Joseph Al exander,
Chil dcare Services Supervisor, District Two, Departnent of
Children and Fam |y Services, concerning the status of the

pl ayground called into question under the terns of the



provi sional |icense. That correspondence was received at
District Two on July 11, 2005. It stated:

Responding to previous instruction from your
office to pad our playground with sand in an
effort to add protection, in the way of
ground cushioning, for our attendants; |
have five | oads of |arge gravel, beach sand
delivered and spread through our outdoor

pl ay area.

In the instruction | received it was
suggested that barriers be placed around the
areas where sand was necessary in an attenpt
to prevent its erosion. Upon purchasing the
| arge gravel, beach sand from Esposito's,

| was inforned that barriers for this
particul ar sand was not necessary due to the
fact that the sand woul d absorb the water

t herefore woul d not wash away.

* %k

13. Al though Respondent explained the difficulty
experienced in providing resilient and proper cover for the fal
areas near the playground equi pnent, she has not denied the |ack
of conpliance over time with the requirenent to maintain a safe
fall zone by providing appropriate cover material in those
areas. In response to the problem the type of sand nore
recently placed has been | ess prone to erode.

14. Aside fromthe |lack of adequate mai ntenance of fal
zone material on the playground, it is the failure to neet child
rati o standards and the failure to provi de adequate supervision
as observed in the nore recent inspections that has |ed

Petitioner to bring the Adm nistrative Conplaint, which could



lead to the denial of the annual |icense renewal. The
Admi ni strative Conplaint is also drawn in recognition of the
past history by the Respondent of violations of various kinds.

15. In the category of what is described in the
Adm ni strative Conplaint as "current violations," the May 2,
2005, inspection of the facility reveal ed non-conpliance with
Section 402.305(4), Florida Statutes, and Florida Adm nistrative
Code Rul e 65G 22.001(4)(a) and (b). |In particular, the one 1:4
ratio of staff to children for O-to-12-nmonth-old children
required was not nmet, in that the ratio found was 1:6. The two-
year -ol d category which called for a 1:11 rati o was not conplied
with, inthat the ratio was 1:12 at the facility. Two of the
three roons in which the children were found were out of
conpliance with the ratio requirenment. These problens were
corrected on the date of inspection.

16. On May 18, 2005, in a return visit to the facility,
the inspection reveal ed continuing problens in relation to staff
to children ratios under the statutory and rul e provisions that
have been previously described. In this visit, the 0-12 nonth
category calling for a ratio of 1:4 was in actuality 1:5. The
m xed group involving 1-to-5-year-olds was not in conpliance in
that it had a ratio 2:23. In a second observation involving the
0-to-12-nonths-age group, the ratio was then 1:6, instead of the

called for 1:4. Every classroomwas found out of conpliance



with the needed ratio upon this re-inspection. The problem was
corrected when additional staff arrived to cover the cl asses.

17. On May 24, 2005, when the facility was inspected there
were continuing ratio problens contrary to the statute and rule.
Anmong t he observations, there was one in the initial contact
calling for a 1:4 ratio for infants. The ratio found was 1:5.

A m xed group of one to five-year-olds calling for a ratio of
1:6, in fact had a ratio of 2:21. Al roons observed were out
of conpliance with the ratio standards during the first
observation. Upon the |ast observation of the roons,
corrections had been made and the roons were in conpliance. On
that sanme visit, the facility was not conpliant with Florida
Adm ni strative Code Rule 65C 22.001(5)(a), (b), and (d). It was
noted that there was "A classroom of two-year-old children that
had no direct supervision. There were three napping in a room
and no adult was present."” These conditions related to

supervi sion were corrected at the tinme of the inspection.

18. On June 8, 2005, when an inspection was nmade at the
facility there was a problemfound in relation to Florida
Adm ni strative Code Rule 65C-22.001(5)(a), (b), and (d). It was
observed that the children had gone to Levy Park with one adult
present, when an additional adult was needed to supervise the

outi ng.

10



19. On June 10, 2005, at the next inspection of the
facility continuing problems with ratios were found contrary to
the statute and rule. On this occasion, two of the three
cl assroons observed were out of conpliance during the initial
observation. During a second observation, the infant room
remai ned out of conpliance with the ratio standards. The
initial observation for the 0-to-12-nonth-old infants showed a
ratio of 1:5, when the ratio called for was 1:4. On the second
observation for that age group, the ratio found was 1:4. There
was al so a problemrelated to non-conpliance with Florida
Adm ni strative Code Rule 65C 22.001(5)(a), (b), and (d), in that
"Direct supervision of children in the [2 year old] group was
i nadequate in that [while the provider of the two year old group
assisted children in the bathroom the remainder of her [sic]
was | eft unattended].”

20. By way of history, as far back as July 31, 2000,
probl ens were observed at the facility in relation to non-
conpliance with standards pertaining to direct supervision.

Over time, problens of conpliance with ratio standards were al so
found. A simlar pattern was found on August 4, 2000,

Decenber 8, 2000, August 7, 2001, April 2, 2002, August 6, 2002,
January 30, 2004, and April 27, 2005. Oher fornms of violation

were al so found on those dates and additi onal dates as wel|l.

11



21. Significantly, in the past, fornmal discipline has been
i nposed agai nst Respondent. On April 8, 2002, a $100.00 fine
was i nposed agai nst Respondent by the Leon County Health
Departnent, predecessor to Petitioner. The basis for that
adm ni strative fine was "Your center was found operating over
capacity with 46 children (19 children at the center and 26
children at Levy Park). Your current capacity is 45." That was
as of August 10, 2001. On April 2, 2002, a visit had al so been
made in which it was discovered that the nunber of children
present was 48 as opposed to the capacity of 45.

22.  On June 3, 2002, the Leon County Heal th Depart nent
i nposed a $50.00 fine associated with the May 28, 2002,
i nspection in which it was found that one of the roons had
children in which the ratio of staff to children was not in
conpl i ance.

23. On Cctober 31, 2002, the Leon County Heal th Depart nent
i mposed a $100.00 fine prem sed upon non-conpliance with ratio
st andards on Sept enber 30, 2002.

24. On February 6, 2004, Petitioner brought an
Adm ni strative Conpl ai nt agai nst Respondent. This was prem sed
upon non-conpliance with rati o standards on January 30, 2004,
and February 6, 2004. A $1,000.00 fine was inmposed, consistent
with the proposed adm nistrative fine suggested in the

Adm ni strative Conpl ai nt.

12



25. In each instance recounted, the administrative fines
were paid by the Respondent.

26. Petitioner's Conposite Exhibit nunbered 1, which sets
out the inspection reports during the period contenplated by the
overall Adm nistrative Conplaint, denonstrates that Petitioner
through its enpl oyees expl ained the nature of the problens to
Respondent and provi ded her copies of the inspection reports.
By these arrangenents, Respondent was rem nded of the need to
conply with the requirenents related to the license. Gven the
findings made during the inspections, those rem nders were
frequently stated, to the extent that Respondent coul d not
reasonably contend that she was unaware of her obligation to
conply with the | aw.

27. Concerning the internal process within the Petitioner
Agency as to the classification of violations, there is no
formal rule. The response to the violations fromthe policy
perspective is to perceive the staff ratio and supervi sion
i ssues as being nore serious than other fornms of violations.
Class 1 violations are those posing a nore imediate threat to
safety and harmto the children in a facility. Under
Petitioner's internal policy staff ratio and supervi sion,

violations fall within d ass 1.

13



CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and parties pursuant to
Sections 120.569 and 120.57(1), Florida Statutes (2005).

29. Petitioner through the Adm nistrative Conpl ai nt
intends to take action agai nst Respondent that is penal in
nature. Therefore the proof necessary to establish the "current
viol ations" nust be by clear and convincing evidence. See

Depart nent of Banki ng and Fi nance, Division of |nvestor

Protection v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996); and Section 120.57(1)(j), Florida Statutes (2005). d ear

and convincing evidence is defined in In re: Davey, 645 So. 2d

398,404 (Fla. 1994), quoting, wth approval fromSlonmowitz v.

Wal ker, 429 So. 2d 797 (Fla. 4th DCA 1983).

30. Respondent is the owner of Sunniland Preschool and
Nursery, a child care facility operated under requirenents set
forth in Sections 402.301-402.319, Florida Statutes (2005).

31. As a |licensee, Respondent nust adhere to |icensing
standards established by Petitioner under authority set forth in
Section 402. 305, Florida Statutes (2005). Those standards are
designed to address, according to Section 402.305(1)(a), Florida
St at ut es:

(a) The health, sanitation, safety, and

adequat e physi cal surroundi ngs for al
children in child care.

14



32.

(2) The health and nutrition of all
children in child care.

(3) The child devel opnent needs of al
children in child care.

M ni rum standards for child care facilities are

pronmoted by rule adoption in accordance Section 402.305(1)(c),

Fl orida Statutes (2005).

33.

More specifically, Section 402.305(4)(a), Florida

Statutes (2005), establishes mandatory staff-children ratios, in

association with the rule adoption process wherein it is stated:

(4) STAFF-TO CHI LDREN RATI O - -

(a) Mninmm standards for the care of
children in a licensed child care facility
as established by rule of the departnent
must i ncl ude:

1. For children frombirth through 1 year
of age, there nust be one child care
personnel for every four children.

2. For children 1 year of age or ol der, but
under 2 years of age, there nmust be one
child care personnel for every six children

3. For children 2 years of age or ol der
but under 3 years of age, there nust be one
child care personnel for every 11 children

4. For children 3 years of age or ol der,
but under 4 years of age, there nust be one
child care personnel for every 15 children

5. For children 4 years of age or ol der

but under 5 years of age, there nust be one
child care personnel for every 20 children

15



34.

6. For children 5 years of age or ol der
there nust be one child care personnel for
every 25 children.

7. Wen children 2 years of age and ol der
are in care, the staff-to-children ratio
shal | be based on the age group with the

| ar gest nunber of children within the group

Fl ori da Adm nistrative Code Rule 65G 22.001(4)

pertaining to staff-to-children ratios states:

35.

(a) The staff-to-children ratio, as
established in s. 402.305(4), F.S., is based
on primary responsibility for the direct
supervi sion of children and applies at al
times while children are in care.

(b) M xed Age Groups

1. In groups of m xed age ranges, where
children under 1 year of age are included,
one staff nenber shall be responsible for no
nore than 4 children of any age group.

2. In groups of m xed age ranges, where
children 1 year of age but under 2 years of
age are included, one staff nmenber shall be
responsi ble for no nore than 6 children of
any age group.

Al'l egations in the Adm nistrative Conplaint are

related to problems with staff-to-children ratios being

mai nt ai ned.

36.

Conpl ai nt

Anot her violation alleged in the Adm nistrative

relates to the adequacy of supervision. Florida

Adm ni strative Code Rule 65C-22.001(5) in discussing the

requi rements for supervision states:

16



(a) Direct supervision neans watching and
directing children's activities within the
sanme room or designated outdoor play area
and responding to each child' s need. Child
care personnel at a facility nust be
assigned to provide direct supervision to a
specific group of children and be present
with that group of children at all tines.
When caring for school age children, child
care personnel shall remain responsible for
t he supervision of the children in care and
capabl e of responding to emergencies, and
are accountable for children at all tines,
whi ch i ncl udes when children are separated
fromtheir groups.

(b) During nap time, supervision neans
sufficient staff in close proximty, within
sight and hearing of all the children. All
other staff to nmeet the required staff-to-
children ration shall be wthin the sane
buil ding on the sane floor and be readily
accessi bl e and available to be sunmoned to
ensure the safety of the children.

* * %

(d)1. In addition to the nunber of staff
required to neet the staff to child ratio,
one additional adult mnmust be present on al
field trips away fromthe child care
facility, for the purpose of safety, to
assist in providing direct supervision.

* * %

3. A tel ephone or other neans of

conmuni cation shall be available to staff
responsible for children during all field
trips. Cell phones, two-way radi o devices,
citizen band radi os, and ot her neans of

i nstant conmuni cation are accept ed.

17



37.

The fi nal

category of violation contenplated in

the Adm nistrative Conplaint relates to the playground area.

The requirenents set forth in Florida Adm nistrative Code Rule

65C 22.002(9) (b) 3, state:

38.
Adm ni strative Conpl ai nt

al l egedly took place on May 2, 18,

2005.

39.

3. Permanent playground equi pnment nust have
a ground cover or other protective surface
under the equi prment which provides
resilience and is maintained to reduce the

i ncidence of injuries to children in the
event of falls.

The "current violations" contenplated by the

Cenerally stated, the Adm nistrative Conplaint under

"current violations" alleges:

26. A subsequent inspection on May 2, 2005
reveal ed that the facility remai ned out of
conpliance regarding sufficient staff to
child ratio standards.

27. Anot her subsequent inspection on

May 18, 2005 revealed that the facility
remai ned out of conpliance regarding staff
to child ratio standards and mai nt enance of
fall zone material on the facility

pl aygr ound.

28. On May 24, 2005 during a licensing re-
i nspection, your facility was found out of
conpl i ance with supervision, ratio, and

out door equi pnent safety standards.

* * %

18
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and 24 and June 8 and 10,



29. On June 8, 2005 during a conpl aint
i nvestigation, your facility was found out
of conpliance with supervision standards.

* * %

30. On June 10, 2005 during a conpl ai nt

i nvestigation, your facility was found out
of conpliance with supervision and ratio
st andar ds.

40. Pertaining to the inportance of any violation
described in the Adm nistrative Conplaint, Section 402.308,
Florida Statutes (2005), deals with the issuance of |icenses for
a child care facility wherein it states:

(1) ANNUAL LICENSING --Every child care
facility in the state shall have a |license
whi ch shall be renewed annually.

* * %

(3) STATE ADM NI STRATI ON OF LICENSING --1n
any county in which the departnment has the
authority to issue licenses, the foll ow ng
procedures shall be appli ed:

(a) Application for a license or for a
renewal of a license to operate a child care
facility shall be made in the manner and on
the fornms prescribed by the departnment. The
applicant's social security number shall be
included on the formsubmtted to the
departnment. Pursuant to the federa

Personal Responsibility and Work Cpportunity
Reconciliation Act of 1996, each applicant
is required to provide his or her social
security nunber in accordance with this
section. Disclosure of social security
nunbers obt ai ned through this requirenent
shall be Ilimted to the purpose of

adm nistration of the Title IV-D programfor
child support enforcenent.

19



(b) Prior to the renewal of a license, the
departnent shall reexam ne the child care
facility, including in that process the
exam nation of the prem ses and those
records of the facility as required under s.
402. 305, to determ ne that m ni nrum standards
for licensing continue to be net.

(c) The departnent shall coordinate al

i nspections of child care facilities. A
child care facility is not required to

i npl enent a reconmendati on of one agency
that is in conflict wwth a recommendati on of
anot her agency if such conflict arises due
to uncoordi nated i nspections. Any conflict
in recommendations shall be resolved by the
secretary of the departnment within 15 days
after witten notice that such conflict

exi sts.

(d) The departnent shall issue or renew a
i cense upon receipt of the |license fee and
upon being satisfied that all standards
requi red by ss. 402.301-402. 319 have been
met. A license may be issued if all the
screening materials have been tinely
subnmitted; however, a license may not be

i ssued or renewed if any of the child care
personnel at the applicant facility have
failed the screening required by ss.

402. 305(2) and 402. 3055.

41. The last annual license held by Respondent expired
June 1, 2005. Its renewal depended on a consideration of the
nerits of that renewal. It was not nerely a matter of having

the Petitioner performa mnisterial act. Respondent was not
granted an annual license after June 1, 2005. |Instead,
Petitioner exercised its authority under Section 402. 309,
Florida Statutes (2005) to grant the Respondent a provisional

license. That section states:

20



(1) The local |icensing agency or the
departnent, whichever is authorized to
license child care facilities in a county,
may i ssue a provisional |license to
applicants for a license or to |icensees who
are unable to conformto all the standards
provided for in ss. 402.301-402. 319.

(2) No provisional license may be issued
unl ess the operator or owner nakes adequate
provisions for the health and safety of the
child. A provisional license may be issued
if all of the screening materials have been
tinmely submtted; however, a provisiona
license may not be issued unless the child
care facility is in conpliance with the
requi renents for screening of child care
personnel in ss. 402.305 and 402. 3055.

(3) The provisional license shall in no
event be issued for a period in excess of 6
nmont hs; however, it nay be renewed one tine
for a period not in excess of 6 nonths under
unusual circumnstances beyond the control of
t he applicant.

(4) The provisional |icense may be
suspended i f periodic inspection nmade by the
| ocal |icensing agency or the departnent

i ndicates that insufficient progress has
been made toward conpli ance.

42. A the tinme the provisional |icense was issued,
Petitioner had determ ned that Respondent had not conplied with
the requirenent for maintenance of fall zone material on the
pl ayground which relates to Florida Adm nistrative Code Rule
65G 22.002(9)(b)3. in its expectation that the groundcover or

ot her protective surface beneath the playground equi pnent be

21



resilient and nmaintained to reduce problens of injuries to
children if they fell fromthe equi pnent.

43. Respondent renedied the problemw th the fall zone.
Had that been the only concern, Petitioner would have been in a
position to convert the Respondent's status from hol der of a
provi sional license to an annual |icense but that was not the
only problem On the dates that have been described under the
category "current violations" to the Adm nistrative Conpl ai nt
and as discussed in the Findings of Fact, Respondent had
nunmerous ratio problens of staff to children in violation of
Section 402.305(4), Florida Statutes (2005), and Florida
Adm ni strative Code Rule 65C22.001(4), as well as problens with
supervision in violation of Florida Adm nistrative Code Rule
65C 22. 001(5), holding over fromthe period of the end of the
annual |icense that expired on June 1, 2005, and conti nui ng
t hrough June 10, 2005. Those violations were simlar to
violations found in the past, in a setting in which Respondent
had been fined on nunerous occasions.

44. Under the circunstances, Petitioner is enpowered to
deny Respondent a further child care license. This authority is
found in Section 402.310(1)(a), Florida Statutes (2005),
allowi ng denial for violation of statutory provisions set forth

in Sections 402. 301 t hrough 402.319 or rul es adopted thereunder.
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45. I n determ ning the appropriate response to
Respondent's failure to conply with the statute and rul es
related to staff to children ratios and supervision, Section
402.310(1)(b), Florida Statutes (2005), offers guidance where it
st ates:

(b) In determning the appropriate
disciplinary action to be taken for a

viol ation as provided in paragraph (a), the
followi ng factors shall be consi dered:

1. The severity of the violation, including
the probability that death or serious harm
to the health or safety of any person wll
result or has resulted, the severity of the
actual or potential harm and the extent to
whi ch the provisions of ss. 402.301-402. 319
have been vi ol at ed.

2. Actions taken by the |icensee to correct
the violation or to renedy conplaints.

3. Any previous violations of the |icensee.

46. Here there was the probability of harmto the health
and safety of the children in Respondent's care given the nature
of the violations. Respondent made corrections when the
vi ol ati ons were discovered in the category of "current
violations,” but the pattern of violations persisted. There had

been nunerous violations of this kind in the past.
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RECOMVENDATI ON

Upon the consideration of the facts found and the
concl usions of |aw reached, it is

RECOMVMVENDED:

That a Final Order be entered denying Respondent's child
care facility license.

DONE AND ENTERED this 27th day of February, 2006, in

Tal | ahassee, Leon County, Florida.

P

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 27th day of February, 2006.

COPI ES FURNI SHED,

Lee Dougherty, Esquire
Departnment of Children
and Fam |y Services
2639 North Monroe Street, Suite 104
Tal | ahassee, Florida 32399

Deveron Brown, Esquire
Brown and Associates, LLC
223 East Virginia Street

Tal | ahassee, Florida 32301
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Gregory Venz, Agency Cerk
Departnment of Children
and Fam |y Services
Bui |l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

John Slye, Acting General Counse
Departnent of Children
and Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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